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EASEMENT AND DECLARATION OF RESTRICTIONS AND COVENANTS

THIS EASEMENT AND DECLARATION is made this _(p day of _&1_%___, 1937,
by the city of Waite Park.

WITNESSETH:

WHEREAS, the city of Waite Park, a politica) subdivision and municipal corporation of
the state of Minnesota, is the fee owner of certain real property located in Stearns County,
Minnesota, as described herein (the “Property™); and

WHEREAS, the Praperty is the location of release(s) of certain hazardous substances or
pollutants and contaminamb; as defined by Minn. Stat. § 115B.02 and is part of a site known as
the Burlington Northern Car Shop - Waite Park Superfund site (the “Site’™) which is listed on the
State Permanent List of Priorifies under Minn. Stat. § 115B.17, subd. 13 and the National
Priority List under 42 13.S.C. § 9605; and

WHEREAS, the Minnesota Pollution Control Agency (“MPCA™) issued a Request for
Response Ac;n'On regarding the Site pursuant to Minn. Stat. § 115B.17 on Ccrober 22, 1985, 10
th; Burlington Northern Railroad Company (BN); and

W?iEREAS, the MPCA has spproved and intends to approve response actions that are
reasonable and necessary 10 protect public bealth and the environment from releases at or from
the Site; and

WHEREAS, the cirty of Waite Park has acquired a portion of the Site from BN and has
agreed to place the Fasement and Declaration of Restrictions and Covenants (Easemant and
Declaration) on the Property that it owns and which is ixcreinafter described to assure that
response actions implemented at the Site continue to protect public health and the environment.

NOW, THEREFORE, pursuar.t to authority vested in the city of Waite Park by Minn,

Stat. §‘ﬂ32‘2!3 and (action or resolution) of the City Council onm%!g , 1997, the city of
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White Park (“Grantor™) makes the following grant of sasement and declaration as 1o limnitations,
restrictions and uses to which Property may boput:

1. Property.

As used herein, “Property” shall be the real property owned by the Grantor located in

Stearna County, Minnesots, depicted and legally described on Exhibit 1 which is incorporated in

this Easement and Declaration.

2. Purpose of Restrictions,

. On the effective date of this Easernent and Daclaration, certain response actions have
been implemented at the Proporty and other response actions remain to be implemented.
Cleanup standards for sofl and contaminants of concemn for groundwater, presentad in Exhibit 2,
set by the MPCA in the July 14, 1996, Record of Decision for the Property assume that future
uses of the Property m.limited' to assure continued protection of public heath and the
environment. |

3. Use Restrictions.

Subject to the terms and conditions of this Easement and Declaration and the reservation
and covenants contkined herein, the Grantor hersby declares and imposes the following
restrictions (“Restrictions™) on the use of the Property as follows:

(2) Use of the Property shall be limited to commercial and industrial use consistent with
protaction of public heath and the environment from releases of hazardous substances or
pollutants or contaminants at the Propﬁy. The following uses of the Property are not allowed:
day care centers; any form of educational facility; churches; socinl centers; hospitals; elder care
facilities; nursing homes; recrsational; and single family or multiple family dwellings.

(b) Thero shall be no extraction of ground water or excavation below the ground water

table on the Propsrty for any purposs without the prior writton approval of the Commissioner of

L
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tho MPCA or his successor (the “Commissioner™). The Commissiones's approval may include
conditions which the Commissioner deems rsasonable and necessary to protect public health or
the ertviromment, and shall not be unreasonably withheld. The ground water may be impacted by
volatile arganic compounds, polychlorinated bipbenols and polynaclesr aromatic hydrocarbons
as spocified in Exhibit 2. The MPCA is curremly overseeing BN's ground water investigation
and remodistion activities.

(c) The following requirements must be followed regarding soils in sach of the three
areas of the Property s defined below:

(1) Area 1. Soil in Area 1 is believed 1 meet the MPCA soil clesnup standards
for the commercial and industrial uses aliowed under this Exsement and Declaration.
However, this soil may not be acceptable as clean fill off-site. Therefure, soil excavated
from Ares | on the Property shall not be removed from the Property o, if removed, shall
be removed sud disposed of in accardance with a Contingency Plan approved by the
Cosnmnissiooer. Amlmpvinslnpaﬁomofﬂnhoputynptominedinmz
and 3 as definad balow.

(2) Ares 2. Several portions of the Property exhibit soil contamination but meet
the MPCA 90il cloanup standards for commercial and industrial use. The location of
these soils are collectively def ned as Area 2, which is depicted in Exhibit 3 and 4. Any
soil excavated in Area 2 shall be replaced in the excavation, used as fill oo the Property,
o, if removed, shall be removed and disposed of in accordance with a Contingeacy Plan
spproved by the Commissioner. Soil axcavated in Area 2 and used as fill on the
Property shall be coversd with clean soil and vegetated or shall be buried under parking
lots. The location of agy Area 2 soil used as fill shall be surveyed and a copy of the

smyvey provided to the MPCA.

MICROFILMED
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(3) Area 3. Area 3 contains soil that exceods the MPCA soil cleanup standards
(Exhibit 2) and is currently being addressed by BN with the MPCA's oversight, Prior to
BN’s completion of response actions in this area there shall be no disturbance or
alteration on, above, or benceth Areg 3 of my nan.are whatsocver, specifically including,
but not limited to, grading, excavation, boring, drilling or construction without the prior
written approval of the Commissioner. Area 3 is that portion or the Property located
within 150 feet radius of Test Trench 3 (TT3), as depicted in Exhibit 4 and 4a.
The Commigsioner's approval of any proposed actions or contingency plans may includs
conditions which the Commissionor deems reasonable and necessary to protect public health or
. the environment, and shall not be ur_mzaaonably withheld,
4. Covenants,
The Grantor hereby coveﬁants that the Property shall not be he_ld, transferred, soid,
conveyed, occupied, altered, or used in violstion of the Restrictions set forth in Section 3 of this
Easement and Declaration,

5. Resorvations.

Nothing contained in this Easement and Declaration sball in any way prohibit, restrict or
limit the Grantor ﬁm fully conveying, transferring, o.ccupying or wsing the Property for all
purposes not inconsistent with the Restrictions. |

6. Grant and Conveyance to MPCA: Right of Entry.

Subject to the terms and conditions of this Easement and Declaration, the Grantor hereby
grams and conveys to the MPCA u.nd its sucéessors, MPCA’s employees, contractors and agents,
the right to enter the Property to take or oversee implomentation of reasonabl¢ and necessary

response actions on the Property pursuant to Minn. Stat. §§ 115B.01 to 115B.18 and to enforce

and verify compliance with the Restrictions set forth in Section 3 of this Easement and
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Declaratios. The Commissione: agrees that in exercising this right, the Commissionsr shall
provide reasomable notice 10 the then-current owner, enter st reasonable times, and 10 avoid
thfmwimmyxmoﬂbe Property that are in compliance with the
Restrictions.

7. Amendment.

This Easemnent and Declarati>e and the covenants, grants and Restrictions herein
continue anti] lerminated, modified released and/or amended with the writtea consent of the
Commissionsr or his successor, such consent not to be unreasonably withheld. Norwithstaading
the foregolng, this Fasement and Declaration and the covenants, grants and Restrictioas set forth
herein msy be terminated, modified, roleased and/or amended upon the occurrence and
sﬁ:ﬁuia:ofmefoliowhgcondiﬁou:

(s) soll or ground water sampling is conducsed on the Property with prior writtea
notice to and in accordance with a plan approved by the MPCA, such approval not to be
umreasonably withheld; and

(®)  based on such samples the MPCA determincs that the sojl/ground waser/surface
waters 0o longer pose s posential threa: 10 lJnmman heaith and that dissarbance of such soil or
grouad waser will not hinder any biodegradation of sny remaining contaminstion.

In the event of a termination, modification, release and/or amendmont of this Esscment
sad Declasation, the Commissioner, within 60 days after receipt of written request from the
owner of the Property, shall execute an instrument in recordabie form, terminating, releasing,
modifying sad/or amending this Easem*at and Declaration.

8. Binding Effect.

The Restrictions declared and the rigivts and interest granted under this Eascment and

Declaration shall run with the Property and bind the Grantox, its successors or assigns, all present
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or future owners of the Property, and all parties who now or hereafter have or hold any right, title
or interest in or to the Property.

9. Action By Commissioner.

Where this Easement and Declaration of Restrictions authorizes or requires an action by
the MPCA or its succassors, the actian is effective if taken by the MPCA Commissioner or his
succéssar(s).

In Witness Whereof, this instrument has been executed on the day and year first above

written.

STATE OF MINNESOTA )
) SS.

COUNTY OF srwus )

The foresomg instrument was acknawledged before me ﬂusgfdny of m_,
Richard Miller, t:he. Mayor of the Ci.ty of Waz.te Park a m.n:l.c Lpal

aws of the State of Mirmesota, on behalf of said
WO municipal corporation.

\ - {t —

Notary Public

DEBRA L. SOLEM

RS J] NOTARY PUBLIC - MINNESOTA
¥ My Comm. Bxp, Jan. 31, 2000

v
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STATE OF MINNESOTA )
COUNTY OF RAMSEY ;ss
mm instrament was acknowledged before me this | dey of gﬂgzl ,
1997 by Pedes A. Larson, the Commissioner of Minaesots Pollution Control Agency,
Mianesota body politic, on behalf of the State of Minnesota. '
' g M.ox B LT

Notary Public

44S Mionesota Street
St Panl, Minpesota 5510
(612) 296-7200

Anachments

Exhibit 1. Fignre of Proparty asd Land Description

Exhibit 2. Teble 1: Soil Contaminants of Concern and Soi! Remediatioa Levels;
Tsable 2: Ground Water Contaminants of Concern and Ground Water Monitoring
Requirements.
Table 1 and 2 from July 14, 1996, Racord of Decision
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Exhibir 3. Impacted Sol}. January 10, 1997, Braun Intertec figure depicting sulfur soils;
completed boundaries for Area C lagoon oxcawﬁons ~ 80il impacted with CaOH, PCBs

and Lead may exist along the wtility corridor on the northern boundary of Area C lagoon

excavation; and Area B Pond.

Exhibit 4 and 48, August 8, 1996, and March 26, 1997, Remediation Technologies Inc.

figure
depicting Impacted Soil and Restrictsd Area
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Aftachments

Exhibit 1. Figure of Property and Land Description

Exhibit 2. Table 1: Soil Conmaminants of Concern and Soil Remedinimunls;r
Table 2: Ground Water Covtaminants of Concern and Ground Water Monjtoring
Raquirements.
Table | and 2 from July 14, 1996 Record of Decision

Exhibis 3. 1Impacted Soil. Jannary 19, 1997 Braun Imonec figure depicting solfur soils;
comploted boundaries for Area C lagoon excavarioas - soil impacted with CaOH, PCBs
and Loed may exist aloag the utility corridor on the northem boundary of Arca C lagoon
excavation; and Arca B Pond. _

Exhibit 4 sud 46 Augos: 8, 1996 and March 26, 1997 Remediation Technologies Inc. figure

depicting Impactad Soil sad Restricted Ares
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